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THE UNREVIEWABLE IRREDEEMABLE CHILD:

WHY THE DISTRICT OF COLUMBIA NEEDS
REVERSE WAIVER
Jamie Stevens*
"Judicial proceedings must be clothed in the raiment of due process,
while the processes of prosecutorial decision-making wear very
different garb."'
INTRODUCTION

In 2005 the U.S. Department of Justice estimated that adult
criminal courts prosecuted 23,000 cases involving defendants under
the age of eighteen nationwide. 2 This means that those defendants
faced conviction and sentencing in adult courts. Transfer of those
under eighteen into adult criminal court has become the states' first
line of defense in the fight against youth crime. However, recent
Supreme Court decisions have cast doubt on the wisdom, and even the
constitutionality of that approach. Roper v. Simmons held that the
Eighth Amendment prohibits the death penalty for anyone under
eighteen years of age. 3 Graham v. Florida held that the Eighth
Amendment prohibits a sentence of life imprisonment without the
* Jamie Stevens is a recent graduate of the University of the District
of
Columbia David A. Clarke School of Law ("UDC"). This paper was recommended
for publication by Professor Andrew Ferguson after Ms. Stevens submitted it for his
Social Justice Seminar. At UDC, she participated in the Housing and Consumer Law
the HIV/Family Law clinics and she eventually hopes to work in the field of
environmental law.
Cox v. United States, 473 F.2d 334, 336 (4th Cir.), cert. denied, 414 U.S.
909 (1973).
2 Office of Juvenile Justice and Delinquency Prevention, National Report
Series Bulletin: Trying Juveniles as Adults: An Analysis of State Transfer Laws and
Reporting (2011) [hereinafter OJJDP].
' 534 U.S. 531 (2005).
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possibility of parole for a non-homicidal non-adult offender. 4 Most
recently, JD.B. v. North Carolina held that a child's age must be
considered in determining whether the accused understands he or she
is in custody.5 The court has begun to acknowledge that age does
matter, even when the crimes have been violent.
The movement toward an age-qualified assessment of juvenile
criminal defendants has major implications for the District of
Columbia's current transfer scheme. The D.C. Code permits the U.S.
Attorney "at his or her discretion, [to] treat some juveniles as adults." 5
Because this prosecutorial waiver is completely discretionary, it is not
subject to judicial review. 6 In United States v. Bland, the court upheld
as constitutional this exercise of prosecutorial discretion.7 However, in
light of recent sociological and judicial evidence, it is time to add the
corrective mechanism of reverse waiver to the process of determining
jurisdiction for those under the age of eighteen in the District of
Columbia.
I.

BACKGROUND

The juvenile justice system in the United States began in the early
1900s, and by 1945, all American jurisdictions and the federal
government had established some type of court system exclusively
devoted to juveniles. 8 These systems varied in structure, but all were
concerned with the power to retain jurisdiction over those who had not
yet reached their majority. 9 Most featured special provisions for
offenders based on the theory of the state's parens patriae powers and
responsibilities.' 0 This power meant that as a special protector, the
4 130 S. Ct. 2011 (2010).

s 131 S. Ct. 2394 (2011).
6 Barry C. Feld, Juvenile Transfer, 3 CRIMINOLOGY & PUB. POL'Y 599, 601
(2004) [hereinafter Feld, Juvenile Transfer] (noting that "[u]nlike judicial waiver
decisions, which may be appealed, this type of variability [prosecutorial discretion]
in case processing is not subject to appellate review.").
' 472 F.2d 1329, 1335 (D.C. Cir. 1972), cert. denied, 412 U.S. 909 (1973)
(finding Kent was not offended because "[t]here is just no classification of the person
as a child or an adult until (1) his age is accurately ascertained, and (2) the decision
on prosecution is made").
8 Charles W. Thomas & Shay Bilchik, Criminal Law: ProsecutingJuveniles
in CriminalCourts: A Legal and EmpiricalAnalysis, 76 J. CRIM. L. & CRIMINOLOGY
439, 449-51 (1985).
9 Id.
'0 Id. at 446, 448.
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state acted in its "capacity as [a] provider of protection to those unable
to care for themselves."" This philosophy bears out the belief that
youth are "both less culpable and more amenable to treatment" than
adults.1 2 These courts, founded in the Progressive Era, had
rehabilitation as their ultimate goal.1 3
Yet, in spite of the stated goal of offender reintegration into
society, from their inception juvenile courts actively rejected some
offenders who were under the age of majority.14 Juveniles alleged to
have committed an unlawful, as opposed to a delinquent act, were
often under concurrent jurisdiction of the adult criminal court
system. ' By 1979, some kind of transfer mechanism was available in
every state.16 All states continue to have at least one form of transfer
law and most feature multiple transfer mechanisms.17 There are three
major pathways for those under the age of majority to the adult
criminal justice system: judicial waiver, legislative waiver, and
-18
prosecutorial waiver.
A. Judicial Waiver

In judicial waiver, a juvenile court judge transfers a petitioner to
the adult criminal court system. As of 2011, forty-five states and the
District of Columbia featured judicial waiver as a form of transfer to
adult criminal court.19 Using this route to adult court, the judge

1 BLACK'S LAW DICTIONARY 520 (3d ed. 2006).

12

Benjamin Steiner & Craig Hemmens, Juvenile Waiver 2003: Where Are

We Now? 54 Juv. & FAM. CT. J. 1 (2003).
' Benjamin Steiner & Emily Wright, Assessing the Relative Effects of State
Direct File Waiver Laws on Violent Juvenile Crime: Deterrence or Irrelevance? 96 J.
CRIM. L. & CRIMINOLOGY 1451 2(2006).
14 Thomas & Bilchik, supra note 8, at 449.
'

Id.

16

Steiner & Wright, supra note 13, at 1453.

I7 Id.

18Prosecutorial waiver is also known as "prosecutorial discretion" or "direct
file." I have used the term "waiver" here to simplify definition of the three categories
of waiver. In later discussion of the District of Columbia's use of waiver, I will refer
to the process as "direct file."
19 OJJDP, supra note 2, at 3 (noting that Alabama, Alaska, Arizona, Arkansas,
California, Colorado, Delaware, District of Columbia, Florida, Georgia, Hawaii,
Idaho, Illinois, Indiana, Iowa, Kansas, Kentucky, Louisiana, Maine, Maryland,
Michigan, Minnesota, Mississippi, Missouri, Nevada, New Hampshire, New Jersey,
North Carolina, North Dakota, Ohio, Oklahoma, Oregon, Pennsylvania, Rhode
Island, South Carolina, South Dakota, Tennessee, Texas, Utah, Vermont, Virginia,
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considers "the juvenile's maturity level, amenability to treatment, and
[the] danger to society" in determining, at his or her discretion,
whether the case should be removed to adult court.2 0 Even though the
judge has discretion to make the transfer decision, there are safeguards
in place to insure Due Process.21 Specifically, there must be a hearing
with an attorney present and the judge must ultimately present findings
about why the case was transferred. 22 The hearing must address certain
factors important to the juvenile's case. 23 Courts generally agree that
the two factors "weighing most heavily in the decision to waive
jurisdiction [are] the seriousness of the offense and the past history of
the juvenile." 24 This ensures that there is a review of the case and a
thoughtful inquiry by the court into the crime committed and the
rehabilitative potential of the petitioner.
Kent v. United States, a District of Columbia case, was a test case
for the process necessary to declare a petitioner outside the reach of
the juvenile court system. 25 Morris Kent, Jr. was arrested at age
sixteen for robbery and rape and was transferred to adult court to face
Washington, West Virginia, Wisconsin, and Wyoming have judicial waiver
provisions.).
20 Brian G. Sellers & Bruce A. Arrigo, Criminology: Adolescent
Transfer,
Developmental Maturity, and Adjudicative Competence: An Ethical and Justice
Policy Inquiry, 99 J. CRIM. L. & CRIMINOLOGY 435, 443 (2009).
21 D.C. CODE § 16-2307 (2001 & Supp.
2006).
22 Kent v. United States, 383 U.S. 541, 554
(1966).
23 Id. at 566-67 (requiring the following factors be considered
in any transfer
hearing: "I. The seriousness of the alleged offense to the community and whether the
protection of the community requires waiver. 2. Whether the alleged offense was
committed in an aggressive, violent, premeditated or willful manner. 3. Whether the
alleged offense was against persons or against property, greater weight being given
to offenses against persons especially if personal injury resulted. 4. The prosecutive
merit of the complaint, i.e., whether there is evidence upon which a Grand Jury may
be expected to return an indictment. 5. The desirability of trial and disposition of the
entire offense in one court when the juvenile's associates in the alleged offense are
adults who will be charged with a crime in the [criminal court]. 6. The sophistication
and maturity of the juvenile as determined by consideration of his home,
environmental situation, emotional attitude and pattern of living. 7. The record and
previous history of the juvenile. 8. The prospects for adequate protection of the
public and the likelihood of reasonable rehabilitation of the juvenile (if he is found to
have committed the alleged offense) by the use of procedures, services and facilities
currently available to the Juvenile Court.").
24 Samuel M. Davis, Rights of Juveniles: The Juvenile Justice System § 4.3,
at 245 (2d ed. 2011).
25 Kent, 383 U.S. at 541.
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criminal charges. 26 The juvenile judge waived jurisdiction "after [a]
full investigation."27 However, there was no hearing, no written
findings by the judge stating the reasons for the transfer, and Kent was
not provided with legal representation.28 The District Court held that
"no hearing was required," 2 9 and the United States Court of Appeals
for the District of Columbia Circuit affirmed the ruling. The
Supreme Court reversed the decision, stating emphatically that "there
is no place in our system of law for reaching a result of such
tremendous consequences without ceremony-without hearing,
without effective assistance of counsel, without a statement of

reasons."31
The "tremendous consequences" to which the Kent Court referred
were, of course, that sentencing standards in adult court were and are
vastly different from juvenile court. 32 Additionally, adult courts do not
share the juvenile courts' commitment to rehabilitation. As a D.C.
juvenile waiver case only two years following Kent made clear, "it is
only after all rehabilitative possibilities have been canvassed that a
decision to waive jurisdiction to the District Court is ever proper."33
The decision to waive the juvenile court's jurisdiction is, in essence,
the court's determination that the child is beyond rehabilitation-that
he or she is irredeemable.
B. Legislative Waiver

Legislative waiver, also referred to as statutory exclusion, occurs
when the legislature mandates that certain crimes are excluded from
juvenile court jurisdiction. 34 Usually this is "reserved for the most
serious offenses." 35 "Because legislatures create juvenile courts, they
freely can define their jurisdiction to exclude youths from juvenile
26
27

Id. at 543.
Id. at 546.

28 Id.

Id. at 548-49.
Id. at 548.
31 Id. at 554.
29

30

32 Id.

33 Haziel v. United States, 404 F.2d 1275, 1282 (D.C. Cir. 1968) (holding that
the juvenile court must consider the best interests of the child as well as all
rehabilitative possibilities before waiver) (emphasis added).
34 Steiner & Wright, supra note 13, at 1454.
3 Steiner & Hemmens, supra note 12, at 2.
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court based on their age and offenses."3 6 This form of removal from
juvenile court is sometimes referred to as "mandatory" or
"automatic." 37 This is a misnomer, "clearly erroneous because, in this
case, transfer becomes mandatory if, and only if, the prosecutor
charges the necessary offense."38 That charge changes the legal status
of the accused to "adult," regardless of his or her chronological age.
States differ in their implementation of these exclusions, but as of
September 2011, twenty-nine states had statutes eliminating certain
juveniles from juvenile court jurisdiction based upon their offense. 39
C. ProsecutorialWaiver

Prosecutorial waiver, sometimes referred to as prosecutorial
discretion or "direct file," is the last major pathway for juveniles into
adult court. 40 Prosecutorial waiver allows the prosecutor to charge the
juvenile as an adult in two ways: "Either concurrent jurisdiction allows
[the prosecutor] to choose the appropriate court for all crimes
committed by juveniles . . . or special . . . statutes permit the
prosecutor, via charging those specific crimes . . . to avoid or bypass

juvenile court jurisdiction."41 No hearing is required and "there may
be no formal standards for deciding between [the two court systems].
The decision is entrusted entirely to the prosecutor." 42 Prosecutors
have such discretion because juveniles do not have a constitutional
right to be tried in juvenile court.4 3 Some in the field have noted that
Barry C. Feld, Legislative Exclusion of Offenses from Juvenile Court
Jurisdiction: A History and Critique, in THE CHANGING BORDERS OF JUVENILE
JUSTICE: TRANSFER OF ADOLESCENTS TO THE CRIMINAL COURT 83, 85 (Jeffrey Fagan
36

and Franklin E. Zimring, eds., 2000) [hereinafter Feld, Legislative Exclusion].
3 Joseph B. Sanborn, Jr., Certification to Criminal Court: The Important
Policy Questions of How, When, and Why, 40 CRIME & DELINQ. 262, 264 (1994).
38 Id.

3
OJJDP, supra note 2, at 3 (noting that Alabama, Alaska, Arizona,
California, Delaware, Florida, Georgia, Idaho, Illinois Indiana, Iowa, Louisiana,
Maryland, Massachusetts, Minnesota, Mississippi, Montana, Nevada, New Mexico,
New York, Oklahoma, Oregon, Pennsylvania, South Carolina, Utah, Vermont,
Washington, and Wisconsin have legislative waiver provisions).

Feld, Juvenile Transfer, supra note 6, at 600.
41 Sanborn, Jr., supra note 37, at 263.
42 OJJDP, supra note 2, at
2.
40

In re Samuel M., 441 A.2d 1072, 1079 (Md. 1981) (finding that a
presumption that the juvenile had committed the charged offense did not offend the
constitution, as "there is no constitutional right to be treated as a juvenile.").
43
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giving prosecutors this discretion has "place[d] the adulthood decision
in the hands of less experienced, less knowledgeable, and more
political decision-makers." 44
Although this discussion describes three types of waiver (judicial,
legislative, and prosecutorial), the actual assignment of jurisdiction
occurs in one of only two ways. Either a judge or a prosecutor will
decide to assign a petitioner who is below the age of majority in that
jurisdiction to criminal court instead of juvenile court. 45 When the
decision is made by a juvenile court judge, he or she is required to
conduct a hearing and explain through findings the basis of the
decision.4 6 When the decision is made by a prosecutor, the exclusion is
based solely on the offense charged and it is entirely a discretionary
choice of the prosecutor.
"Because exclusion and direct file statutes base jurisdiction on the
offense charged, they obviate traditional juvenile court consideration
of factors such as a youth's criminal sophistication, culpability,
maturity, or amenability to treatment."47 While a prosecutor may
consider such information, such consideration is not required, and
there is certainly no mandate that any information concerning the
decision be made available to the public or even to the petitioner; Cox
v. United States rejected any hearing requirement related to
prosecutorial waiver. The consequences of such a prosecutorial
decision are magnified because "[u]nlike judicial waiver decisions,
which may be appealed, this type of variability in case processing is
not subject to appellate review."4 9 A prosecutor's charging decision
has the effect of declaring a person under the age of eighteen
irredeemable in the juvenile system and, in many jurisdictions,
including the District of Columbia, this decision is unreviewable.
D. Reverse Waiver
Feld, Juvenile Transfer, supra note 6, at 602.
Sanborn, Jr., supra note 37, at 263.
46 Kent, 383 U.S at
565-66.
47 Feld, Juvenile Transfer, supra note 6, at 600.
48 United States v. Cox, 342 F.2d 167, 171 (5th
Cir. 1965) ("[I]t is as an
officer of the executive department that [the prosecutor] exercises a discretion as to
whether or not there shall be a prosecution in a particular case. It follows, as an
incident of the constitutional separation of powers, that the courts are not to interfere
with the free exercise of the discretionary powers of the attorneys of the United
States in their control over criminal prosecutions.").
4

45

49

Feld, Juvenile Transfer, supra note 6, at 601.
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Some jurisdictions do use a system of review for cases involving
those under eighteen charged by prosecutors as adults. That process,
called reverse waiver, usually involves reconsideration of a waiver
decision by the criminal court judge to whom a case has been
assigned. "In most states ... a criminal court judge makes the reverse
waiver, transfer back, or juvenile sentencing decisions under
provisions that re-create the Kent-style proceedings[.]" 5 0 As of
September 2011, twenty-four states feature reverse waiver.
II.

PROSECUTORIAL WAIVER IN THE DISTRICT OF COLUMBIA

A. Origin

The District of Columbia has provided some form of juvenile court
proceedings since 1906.52 For most of the time between 1906 and
1971, the District of Columbia defined "child" as "a person under
eighteen years of age." 53 Juvenile court judges had jurisdiction over
any person under that age, and judicial waiver was the only pathway
into adult court. When deemed necessary, a juvenile court judge could
quickly and easily transfer a juvenile charged with a serious crime into
adult court after a "full investigation." 54 A "full investigation" in
regards to a juvenile transfer required an assessment of the petitioner's
capability of reform,5 5 but this was routinely performed by the judge
without a record. The Kent case in 1966 changed the landscape of
transfer decisions. Following Kent, a judicial waiver to adult court
so Feld, Legislative Exclusion, supra note 36, at 120.
s' OJJDP, supra note 2, at 3 (noting that Arizona, Arkansas, California,
Colorado, Connecticut, Delaware, Georgia, Iowa, Kentucky, Maryland, Mississippi,
Montana, Nebraska, Nevada, New York, Oklahoma, Oregon, Pennsylvania, South
Dakota, Tennessee, Vermont, Virginia, Wisconsin, and Wyoming have reverse
waiver mechanisms).
52

Mary C. Lawton, Juvenile Proceedings- The New Look, 20 AM. U. L REV.

342, 342 (1971-72); see also District of Columbia Court Reform and Criminal
Procedure Act of 1970, Pub. L. No. 91-358, 84 Stat. 473.; H. R. REP. No. 91-907, at
48 (1970).
s3 Lawton, supra note 52, at 342.
54 D.C. CODE §11-914 (2001).
5 Pee v. United States, 274 F.2d 556, 559 (D.D.C. 1959) ("That obviously
means an inquiry not only into the facts of the alleged offense but also into the
question whether the parens patriaeplan of procedure is desirable and proper in the
particular case.").
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required a hearing, legal representation for the accused, and a written
record of the specific reasons for the transfer. 5 6 Congress had an
immediate (in legislative terms) response. It passed the District of
Columbia Court Reform and Criminal Procedure Act of 1970.57 The
act redefined whom the courts would call a "child," or, more
specifically, whom the courts would not call a child. The legislation
proclaimed that "child" did not include anyone over sixteen who had
been charged with certain enumerated crimes.5 8 This created another
pathway into adult criminal court-prosecutorial waiver, known in the
District of Columbia court system as direct file.
This change was the result of two important developments. First,
Kent required elaborate procedural changes for juvenile transfer and
second, a 1969 annual Senate report documented an "overwhelming
increase in violent crimes by those sixteen and over" in the District of
Columbia. 5 9 The legislature's response was to move older juveniles
toward punishment rather than rehabilitation, a goal that juvenile
courts were not created to accomplish. In 1969, Senate Bill 2981
provided that those between 16 and 18 charged with particular crimes
and who had previous findings of delinquency were excluded from
juvenile court.6o The early version of the amended D.C. Code §162301(A)(3) (re)defining child contained the stipulation that the
petitioner have had previous "serious misconduct," but the final
version eliminated even that safeguard. 6 '
56

Kent, 383 U.S. 541 (1966).

57 Act of July 29, 1970, Pub. L. No. 91-358, 84 Stat. 473.
58 D.C. CODE §16-2301 (2001).

s9 H.R. REP. NO. 91-907, at 2 (1970) ("Restrictions placed by decisions on the
waiver or transfer to adult court of older youth, charged with felonies, who were
beyond treatment within juvenile facilities, made it almost impossible for the court to
rid the community of the growing percentage of hardened young criminals practiced
in crimes of violence who remained in association with impressionable young
juveniles, not crime prone, or who could benefit from rehabilitation."); see also
CRIME IN THE NATIONAL CAPITAL: HEARINGS BEFORE THE SENATE COMMITTEE ON
THE DISTRICT OF COLUMBIA ON S. 2981, JUVENILE COURT PROCEEDINGS, 91st Cong.,
1st Sess. Pt. 7 at 1816 (1969) [hereinafter S. REP. ON CRIME].
60 S. REP. No. 620, 91st Cong., 1st Sess. 8 (1969), quoted in United States v.

Bland, 472 F.2d 1329, 1332 (D.D.C. 1971).
61 H.R. REP. NO. 1303, 91st Cong., 2d Sess. 226 (1970), quoted in Bland, 472
F.2d 1329 at 1333 (noting that "[a]s finally enacted, Section 2301 reflects a
compromise between the initial Senate and House versions. It provides that the
Family Division shall have jurisdiction over 'persons under 18 except those 16 and
older charged by the United States attorney with murder, forcible rape, robbery while
armed, burglary in the first degree, or assault with intent to commit one of these
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The proposed legislation, even the Senate version with its
requirement of at least one earlier delinquency charge, was
problematic. At hearings before the Senate Committee on November
18, 1969, Neighborhood Legal Services attorney Patricia Wald
expressed doubt about the wisdom of such wide-ranging prosecutorial
discretion, commenting that "[t]he bill is notable in one respect.
Virtually every major decision in the juvenile court process is handed
over to the Corporation Counsel [later the United States Attorney or
Prosecutor] . . . The Corporation Counsel decides who shall be tried in

the juvenile court at all from 16 on by deciding what he will be
charged with." 62 These prescient comments anticipated the current
situation. One scholar recently commented that, "[t]he notion that
there would be a prosecutor in juvenile court, much less prosecutorial
discretion, would have been an anathema to the early reformers." 63
This statutory change redefining "child" was designed to separate
those under eighteen who had committed adult crimes from other
juveniles, as well as to deter young offenders. 6 Both justifications
have since come under fire.65 Many find it just as troubling that young,
as yet untried, offenders are housed with adults, 66 and other critics
offenses, or any such offense and a properly joinable offense.' As such, it eliminates
the previous finding of delinquency required under the initial Senate version and

shortens the list of serious crimes contained in the initial House version.") (emphasis
added).
62

S. REP. ON CRIME, supra note 59, at 1859.

Maria Angel, Symposium: Examining Modem Approaches to Prosecutorial
Discretion: Prosecutorial Discretion in Juvenile Cases: An Oxymoron, 19 TEMP.
POL. & Civ. RTS. L. REv. 361 (2010).
64 H.R. REP. No. 91-907, at 50 (1970) ("[P]rovisions are made in this
subchapter for a better mechanism for separation of the violent youthful offender and
recidivist from the rest of the juvenile conununity."); Id. at 49 ("[Iln 1969, the
records of the Juvenile Court show a high rate of recidivism (68%) and felony
patterns that could be expected only among sophisticated and incorrigible
criminals.").
65 OJJDP, supra note 2, at 23 ( noting that separation has been criticized on
grounds that federal law prohibiting the holding of juveniles with adults does not
apply to transferred juveniles; therefore, many are jailed with adult criminals while
awaiting trial); see also id. at 26 (noting that "[T]he weight of the evidence suggest
that state transfer laws have little or no tendency to deter would-be juvenile
criminals."); Steiner & Wright, supra note 13, at 1469 (noting that "[T]he same
characteristics which make juveniles less culpable than adults are the same
characteristics that make them less susceptible to being deterred.").
66 OJJDP, supra note 2, at 23 ("[R]egulations interpreting the JJDP [Juvenile
Justice Delinquency Prevention Act of 1974] provide that juveniles who are being
63
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claim that such policies do not deter juveniles because, "[i]n order for
juveniles to be deterred, they would have to perceive that they would
be waived for the act they may potentially commit. However, it is
unlikely that most juveniles suitable for waiver will perceive such
waiver." 67 In fact, one study of some 3000 juveniles who had been
waived into adult court found that the group was actually more likely
to re-offend after six years than those in the juvenile system, even
when controlling for age, sex, and race.68
B. ConstitutionalChallenge: United States v. Bland

Immediately following reform, the D.C. juvenile court policy faced
a constitutional challenge. The 1971 case of United States v. Bland
involved a sixteen-year-old who was indicted as an adult and tried in
criminal court.69 Bland challenged the D.C. direct file mechanism,
claiming he was denied due process because he was transferred to
adult court without a "full investigation."70 The district court agreed,
stating that the statute "left the method for disposition of the
enumerated offenses up to the unbridled discretion of the United States

Attorney." 7 1
This decision was reversed in the United States Court of Appeals
for the District of Columbia Circuit. 72 The court of appeals
sidestepped the due process issue created by the Kent mandate simply
by declaring that "[t]here is just no classification of the person as a
child or an adult until (1) his age is accurately ascertained, and (2) the

tried as adults for felonies . . . may be held in adult facilities without violating [the
Act's] 'sight and sound separation' mandate.").
67 Steiner & Wright, supra note 13, at
1468.
68 Howard N. Snyder and Melissa Sickmund, Department of Justice,
Juvenile
Offenders and Victims: 1999 National Report 103 (1999) cited in Maryam
Ahranjani, Andrew G. Ferguson, & Jamin B. Raskin, Youth Justice in America 32
(2005) ("A Florida study on juvenile waiver showed that transferring juveniles to
adult courts only increased the likelihood that the juveniles would re-offend.")
(emphasis added).
69 United States v. Bland, 330 F.Supp. 34 (D.D.C.
1971).
70 Pee v. United States, 274 F.2d 556, 559 (stating that a "full
investigation"
in the context of juvenile court "means an inquiry not only into the facts of the
alleged offense but also into the question of whether the parens patriae plan of
procedure is desirable and proper in the particular case").
71 Bland, 330 F.Supp at
39.
72 United States v. Bland, 472 F.2d 1329, 1338 (D.C. Cir.
1972).
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decision on prosecution is made." 73 With the agility of magician David
Copperfield, the Court made Kent's due process requirement
disappear. If the sixteen- or seventeen-year-old is charged with an
enumerated offense, he or she is not a juvenile. If there is no juvenile,
there is no transfer. If there is no transfer, there is no need for due
process. The problem remains, however, that the two pathwaysjudicial waiver and direct file-are functionally equivalent.
III.

DIRECT FILE: THE FUNCTIONAL EQUIVALENT OF TRANSFER

While Bland established that there was no "child" status until
charging, it did not resolve the issue surrounding transfer. Evidence
shows that the changes to D.C. Code §2301(3)(A) redefining child
were directly related to Kent. This definition of child "in fact
establishes a second, parallel waiver procedure whereby a juvenile can
be transferred from the Family Division to adult court."7 4 The
committee report concerning the new definition of "child" cites one
rationale for the change as "the substantial difficulties in transferring
juvenile offenders charged with serious felonies to the jurisdiction of
the adult court under present law." 75 As Judge Skelly Wright stated in
his dissent to Bland, "The 'substantial difficulties . . . under present

law' to which the Committee coyly refers are, of course, none other
than the constitutional rights explicated in the Kent decision." 7 6
While "popular social policy" overwhelmingly supports trying
young criminal offenders in adult court, 77 no study has conclusively
found that trying those sixteen- and seventeen-year-olds in adult courts
deters crime.7 8 In spite of this lack of evidence with respect to a
deterrent effect, "[c]hanges in transfer laws over the past three decades
have not been about transferring the worst cases to the criminal court,
but about transferring more cases to criminal court, and about
entrusting prosecutors and legislators with making this decision
instead of judges." 79 The excluded offenses are diverse and
prosecutors are free to differentiate among offenders in their charging.
" Id. at 1335.

Id. at 1340 (Wright, J., dissenting).
H. REP. No. 91-907, at 50 (1970) (emphasis added).
76 Bland, 472 F.2d at 1341 (Wright, J., dissenting).
n Aaron Kupchik, Judging Juveniles: Prosecuting Adolescents in Adult and
Juvenile Courts 135 (2006).
74
7'

78

79

Id. at 151.
Id. at 155.
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They can be flexible, but that flexibility involves "charging youths
with a nonexcluded, lesser included offense" in order to keep the youth
in juvenile court.80 The prosecutors' manipulation "vests arbitrary and
unreviewable discretion in them rather than in judges." 8 ' Additionally,
researchers have found that waivers based on prosecutorial discretion
"emphasize the crime committed to the near exclusion of the juvenile
who transgresses." 82
There is no difference between the outcome of juvenile transfer by
a judge or direct transfer by a prosecutor. Juvenile transfer "alters the
child's identity into one that makes him or her simultaneously more
culpable and less redeemable-that of an adult." 83 The same happens
when a prosecutor charges an offense excluded in juvenile court. The
result is the functional equivalent of juvenile transfer; the accused
becomes a defendant in adult court instead of a petitioner in juvenile
court. 84 The only difference between judicial waiver and direct file is
the lack of any hearing concerning whether the young person might be
helped by rehabilitative opportunities in juvenile court. Direct file "is a
conceptual violation (though not a legal violation) of the Supreme
Court's Kent v. U.S. [sic] decision."8 5
IV.

DIRECT FILE AND CRIMINAL PROCEDURE

The vesting of this degree of discretion in a prosecutor is troubling.
Prosecutors are frequently knowledgeable about an offense, but not
about the person who committed it. A prosecutor might know, for
example, the facts of the crime, but he or she may not necessarily
know "that a [child] is behind his or her peers developmentally." 86 In
making the decision to charge one of the enumerated offenses,
prosecutors often gloss over the consequences for the accused of a
decision to prosecute in adult court rather than juvenile court. A
prosecutor's charge, made with complete discretion, has the power to
change the course of the investigation and sentencing. And yet,
80
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prosecutors "make this decision without judicial oversight or
opportunity for the defense to make a case against it." 87 Constitutional
considerations particularly implicated by the direct file regime include
due process protection for juveniles who might not be competent to
stand trial as adults and due process protections for juveniles with
respect to the increased sentencing penalties in adult court.
A. Adult Trial: Are the Offenders Competent?

In the 1990s, the media focused attention on crime rates across the
country. With the rise of national crime rates, journalists were quick
to adopt a colorful and frightening characterization of "superThese youth were "stone-cold
predators" roaming the streets.
predators" who would "kill or maim on impulse, without any
intelligible motive," according to one journalist. 8 9 Prosecutors listened
to the rhetoric and began to ramp up efforts to export older juveniles
into the adult court system. A "just desserts" approach to prosecution,
which originated in the adult court system in the 1970s, worked its
way into the juvenile system. 90 This less rehabilitative and more
retributive philosophy was also manifested in juvenile court decisions
concerning the jurisdiction of juvenile courts over individuals between
sixteen and eighteen years of age. 9 1 Simultaneously, a wave of direct
file statutes shifted transfer discretion shifted from the judicial branch
to the executive branch. 92
Before 1970, only two states, Florida and Georgia, had
prosecutorial discretion laws. 93 By 2000, 15 states, including the
District of Columbia, featured direct file into adult criminal court. 94
These prosecutorial discretion laws, for the most part, did not include
"standards, protocols, or appropriate considerations for decision
87
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making [sic]." 95 The direct file path into adult court featured "no
hearing, no evidentiary record, and no opportunity for defendants to
test (or even to know) the basis for the prosecutor's decision to
proceed in criminal court." 96
These facts raise questions about the legitimacy of the direct file
prosecution of young people in adult criminal court. The "potential
immaturity and developmental incompleteness of adolescents (relative
to adults) are discounted when they are prosecuted in criminal
court." 97 Studies have shown that the public rejects the idea that
immaturity should matter for a delinquent youth who has committed a
crime. 9 8 Additionally, there are widely-held generalizations about
lower-class youth as having "street smarts" not possessed by middleand upper-class youth. 99 This perception may lead prosecutors to
assume a level of maturity in these offenders that is simply not a
reality.
These sixteen- and seventeen-year-olds may have committed
crimes-but many are not able to cognitively assess the repercussions
of their actions. This becomes an issue when they stand trial in an
adult courtroom. "[M]any juveniles possess similar deficits as those
who experience mental illness or mental retardation. However, those
deficits affecting adolescent competency are not because of mental
illness or mental retardation; rather, they are because of cognitive or
emotional immaturity."' 00
Adolescence is "an inherently transitional time" and a "period of
tremendous malleability."'10 It is easier to alter the life course of
younger people. This is the reason that juvenile courts historically
have emphasized rehabilitation over punishment for juvenile
offenders. When young offenders face adult courts, however, this
susceptibility to rehabilitation can become a liability. The same
malleability that allows for rehabilitation can also be a manifestation
95 Id. at 5.
96
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of an "[in]sufficient understanding of the ramifications of the
adversarial process and the roles played by prosecutors, defense
attorneys, and judges."l 0 2
Society assumes adults are competent to stand trial, absent some
evident mental condition. The same may not be true for adolescent
offenders. According to one scholar:
In sum, the juvenile court presumes that the offenders
are immature, in three different senses of the word:
their development is incomplete; their judgment is
callow; and their character is still malleable. The adult
court, in contrast, presumes that defendants are mature:
competent, culpable, and unlikely to change.103
The Kent Court stated as much when it required certain criteria at any
juvenile transfer hearing. In particular, the Court required findings
including "the sophistication and maturity of the juvenile as
determined by consideration of his home, environmental situation,
emotional attitude and pattern of living."l104 When a prosecutor direct
files a sixteen-year-old to adult court, these considerations are likely
never weighed, despite experts' opinions that "many individuals do not
demonstrate adult-like psychosocial maturity or judgment even at age
seventeen." 0 5
Graham v. Florida explored this factor in deciding whether a
seventeen-year-old non-homicide offender should serve a life sentence
without the possibility of parole.106 Ultimately, the Graham Court
decided that such a punishment would offend the Eighth Amendment,
in part, because of a young person's "[d]ifficulty in weighing longterm consequences; a corresponding impulsiveness; and reluctance to
trust defense counsel seen as part of the adult world [that] a rebellious
youth rejects."to0
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Adult courts widely use the competency standard set in 1960 by
Dusky v. United States.'0 8 The standard requires "sufficient present
ability to consult with his lawyer" and "a rational as well as factual
understanding of the proceedings against him."l 09 This standard
becomes problematic for direct file adolescents because "[flor the
most part, state statutes were framed with adult defendants in
mind."" 0 Adolescents may suffer from the types of conditions that
would render adults incompetent, but "[iun contrast to adults . . .
adolescents generally present with less defined clinical pictures. If they
do suffer from a major mental disorder, they often present with a more
diffuse symptom picture than their adult counterparts.""'
In other words, sixteen- and seventeen-year-olds may face a
"double whammy" when it comes to judging their competence in an
adult court. First, he or she may have a "rational as well as factual
understanding of the proceedings"ll 2 but have a "lack of maturity and
an underdeveloped sense of responsibility."" 3 This lack of maturity is
both a part of adolescence and an element of the adolescent psyche
that mitigates culpability. Second, the accused might in fact be
suffering from some mental illness, which, but because of his or her
age, may manifest differently than it might in an adult. In either
scenario, a determination as to trial competency requires a careful
evaluation by the court. Unfortunately, this evaluation is often made in
a direct file action by a prosecutor with little oversight and even less
clinical expertise.
B. Adult Sentencing: Implications of Apprendi

The juvenile court system is concerned with rehabilitation.
Juvenile court petitioners age out of the system in most jurisdictions at
majority or at age twenty-one, and detention can only extend to that
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limit." 4 In the District of Columbia, juvenile disposition may include
custody in the District of Columbia's Department of Youth
Rehabilitation Services (DYRS) until the child's twenty-first birthday,
but not beyond that time, regardless of the charge." 5 The District of
Columbia requires adult prosecution for murder, first-degree sexual
abuse, first-degree burglary, armed robbery or assault with the intent to
commit any such offense, any crime committed with a firearm, or a
violent felony possession of a firearm in or near a public school
building or school event.116 These offenses carry sentences far beyond
those available in juvenile court, particularly for those between the
ages of sixteen and eighteen. Prosecutors have been given discretion to
charge such crimes in adult court partly to ensure appropriate
punishment in light of these dynamics. The sound basis for this
discretion, however, does not eliminate the serious due process
concerns related to the impunity with which prosecutors exercise it.
In Apprendi v. New Jersey,"7 the Court established that "any fact
which increases the defendant's sentence beyond the otherwise
authorized statutory maximum is an element of the offense that must
comply with the requirements of the Sixth and Fourteenth
Amendments."" 8 This proclamation has grave implications for the
juvenile transfer system, particularly prosecutorial discretion-based
direct file mechanisms.
Charles Apprendi fired shots into his neighbor's house and later
pled guilty to two counts of possession of a firearm and one count of
unlawful possession of an antipersonnel bomb.119 The home into
which Apprendi fired shots was owned by an African American
family, and a police officer testified at the sentencing hearing that the
crime was racially motivated.12 0 The judge accepted the officer's
testimony as fact and applied the state's hate crime statute, which
increased Apprendi's maximum possible sentence from twenty years
to thirty years. 121 A judge's acceptance of sentencing criteria is based
U.S. Gen. Accounting Office, Juvenile Justice: Juveniles Processed in
Criminal Court and Case Dispositions, Rep. No. 170, at 64-89 (1995).
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on a preponderance of the evidence.122 On appeal, Apprendi argued
that the enhancement criteria, accepted at the discretion of the judge,
functioned as an element of the crime.123 An element, unlike
sentencing criteria, is subject to constitutional requirements that it be
proven to a jury beyond a reasonable doubt.124
The Apprendi Court referred to Jones v. United States, where the

Court had decided that to meet the requirements of due process, "any
fact (other than prior conviction) that increases the maximum penalty
for a crime must be charged in an indictment, submitted to a jury, and
proven beyond a reasonable doubt." 25 The Court clarified the
terminology involved by stating that "[a]ny possible distinction
between an 'element' of a felony offense and a 'sentencing factor' was
unknown to the practice of criminal indictment, trial by jury, and
judgment by court as it existed during the years surrounding our
Nation's founding."' 2 6 The fact of Apprendi's alleged bias increased
his maximum penalty and worked exactly as an element. Therefore, it
could not be accepted by a judge but should, instead, have been
submitted to a jury to determine beyond a reasonable doubt.
Apprendi has been extended to include aggravating factors in
death-penalty sentencing,1 27 information that would extend a sentence
beyond that based on the jury verdict or the defendant's admissions,128
and facts not considered by a jury in federal sentencing guidelines. 129
The Court found that a California sentencing law that allowed an
elevated sentence based on a judge's finding by a preponderance of the
evidence did not comport with Apprendi and its progeny. 3 0 In 2009,
the Court took a step back in considering an Oregon case.13' A judge
in that case sentenced Thomas Ice to consecutive rather than
concurrent sentences based on facts the judge found by a
preponderance of the evidence.1 32 The Court held that because juries
have traditionally not been included in deciding whether sentences
122
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would run concurrently rather than consecutively, the aggravating
factors were appropriately found by the judge at sentencing. 133
In an insightful article, Jenny Carroll outlines the implications of
Apprendi and its progeny for juvenile transfer hearings.' 3 4 Carroll
argues that a judge's finding in a transfer hearing is different than the
concurrent/consecutive sentence consideration in Ice. 135 In juvenile
transfer, the findings involved "are not a determination of how a
sentence will be served, but rather a determination of the type and
length of a sentence to be imposed.13 6 The findings work, then, like an
element and must be proven to a jury beyond a reasonable doubt in
order to comport with Apprendi.
Massachusetts has read Apprendi to mean that juvenile transfer
hearing findings must be made by a jury beyond a reasonable doubt.' 3 7
The Massachusetts Court stated that, although there is no
constitutional requirement for a juvenile system, once such a system is
in place, if its sentencing differs from that of an adult court, "any facts,
including the requirements for youthful offender status, that would
increase penalties for such juveniles must be proved to a jury beyond a
reasonable doubt."' 3 8
Massachusetts is the only jurisdiction to apply Apprendi to juvenile
transfer hearings. Courts argue that Apprendi doesn't apply because
the transfer decision-like the direct file decision-is only
jurisdictional. This dismissal of the constitutional implications of
direct file mechanisms is based on a false logic that ignores the vast
differences in sentencing implicated in this jurisdictional
determination. 139 These courts, including those of the District of
Columbia, argue that, since the adult system provides the protections
of Apprendi, the transfer/direct file decision need not do so. This view
"ignore[s] the elemental nature of jurisdiction. Jurisdiction is an
1
134
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element of all offenses and must be found by a jury beyond a
reasonable doubt or stipulated to by a defendant before any
determination of guilt can be made."' 4 0
This "elemental nature of jurisdiction" is especially potent in
juvenile cases. As Apprendi made clear, any finding that increases the
defendant's sentence beyond the statutory maximum is an element of
the offense and must be made to a jury.141 Some scholars have argued
that Apprendi should apply to juvenile transfer hearings in addition to
Kent's protections precisely because the stakes are so high.142 The
Court stated that, in order to be meaningful, Kent's protections should
be triggered before leaving juvenile court.14 3 For the same reason,
Apprendi's protections should apply before transfer. Further, "[i]f
judicial waiver decisions, in their present form, do not meet Apprendi
standards, surely prosecutorial waiver decisions do not either."l44
V.

CORRECTIVE REVERSE WAIVER

Many jurisdictions with direct file and legislative waiver feature a
mechanism that offers a second look at a prosecutor's decision to
pursue an adult charge. Reverse waiver "restore[s] some flexibility to a
prosecutor-dominated waiver process."l 4 5 A defendant can ask the
judge who has received the criminal case to assess the defendant's
history and the charge to determine whether the case should stay in
criminal court or should, instead, be "reverse waived" back to juvenile
court.146 Some jurisdictions "create a presumption of 'unfitness' and
shift the burden of proof to the juvenile to demonstrate why he should
be returned to juvenile court for trial." 4 7 But even with a presumption
of unfitness, the defendant at least has a chance to present evidence to
an impartial judge about his or her competence to stand trial in adult
court.
Reverse waiver is not currently a part of the criminal court system
of the District of Columbia, but it should be. This "compensating
mechanism" provides a second look at a prosecutorial decision to
Carroll, supra note 83, at 203.
U.S. at 490.
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charge a sixteen- or seventeen-year-old in adult court.148 In Maryland,
for instance, "upon motion of a party, the criminal court may conduct a
reverse waiver hearing for any excluded youth, except those sixteen
years of age or older and charged with murder, and transfer the case
back to juvenile court 'if a waiver is believed to be in the interests of
the child or society."' 4 9 This practice is employed widely to insure
some form of oversight over transfer decisions.
Currently, twenty-four states offer some form of reverse waiver.
It is especially important to note that, of the fifteen states which offer
some form of prosecutorial discretion,'5 1 eleven also offer reverse
waiver.15 2 The four jurisdictions which feature prosecutorial discretion
without reverse waiver are Florida, Louisiana, Michigan, and the
District of Columbia.' 5 3 The majority of the jurisdictions that give
courts concurrent juvenile and adult jurisdiction, or who give
discretion to prosecutors to make that decision, have a safety valve in
place.
Reverse waiver is not a perfect solution, but it provides a chance
for courts to scrutinize decisions to charge sixteen- or seventeen-yearolds as adults, in compliance with the requirements of Apprendi. The
factors in Kent would play a part in the evaluation, and the exercise
could go far toward insuring a legitimate trial process.
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CONCLUSION

With the decisions in Ro er,'5 4 Graham,15 5 and more recently
J.B.D. v. North Carolina,'5 the Supreme Court is leading, not
following, on issues of age. Due process for young offenders in adult
courts has become a focus of the Court's attention, even where violent
crimes are involved. The Court has indicated that age is an important
factor in deciding whether due process has been satisfied. Because of
that, states need to be aware that the way these young offenders get
into adult courts may be next on the radar.
The District of Columbia features prosecutorial discretion-based
direct file mechanism. This leaves charging decisions entirely to the
discretion of the U.S. Attorney.' 5 7 First implemented to combat
crime, 158 this mechanism has approved an ineffective-even
counterproductive-deterrent.1 59 Aside from exacerbating the problem
this mechanism was crafted to remedy, this mechanism is based on
antiquated notions of juvenile competency.160 Prosecutorial discretion
is, in many ways, the functional equivalent of juvenile transfer. One
state has recognized that juvenile transfer without a trial offends the
Supreme Court's ruling in Aprrendi,161 and at least one scholar argues
that this should be the rule.' There is a case for the same argument
for direct file as it results in the same outcome-those under eighteen
enter the adult court system and are subject to higher sentencing.
543 U.S. 551 (2005) (holding that the Eighth Amendment prohibits the
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If prosecutorial discretion is to remain a part of the District of
Columbia's court system, the District should provide a process to
review decisions involving those under the age of eighteen. Such a
mitigating procedure would guarantee at least a thoughtful moment, a
chance to assess the prosecutor's decision. Prosecutors might argue
that direct file decisions are purely jurisdictional and therefore beyond
the scope of Apprendi, but this argument ignores the reality that
jurisdictional determinations have an inordinate bearing on the
outcome of the case. No prosecutor should have the ability to declare a
child irredeemable in a decision that is unreviewable. In re Samuel M.
held that adjudication in a juvenile court is not a constitutional right,16 3
but recent decisions imply that exposing a juvenile to adult sentencing
without regard to age might nonetheless have constitutional
implications. The District of Columbia, like at least fifteen other
jurisdictions, should provide the corrective mechanism of reverse
waiver in its criminal courts. In Kent, the Court mandated
consideration of a juvenile's chances for rehabilitation before transfer
to adult court. The Court's recent rulings indicate that it has not
retreated from the values underlying that ruling.

"' 441 A.2d at 1079 ("[T]here is no constitutional right to be treated as a

juvenile.").
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